M AM - DADE COUNTY SCHOCL BOARD,

STATE OF FLORI DA
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)

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case

on COctober 19, 2006, by video teleconference, with the parties

appearing in Mam,

Fl orida, before Patricia M Hart, a duly-

desi gnated Adm ni strative Law Judge of the Division of

Adm ni strative Hearings, who presided in Tall ahassee, Florida.

For

For

Petitioner:

Respondent :

APPEARANCES

Jean Marie M ddl eton, Esquire

School Board of M am -Dade County

1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

Mark F. Kelly, Esquire

Kelly & McKee, P.A

1718 East Seventh Avenue, Suite 301
Post O fice Box 75638

Tanpa, Florida 33675-0638



STATEMENT OF THE | SSUE

Whet her the Respondent conmitted the violations alleged in
the Notice of Specific Charges served April 19, 2006, and, if
so, the penalty that should be inposed.

PRELI M NARY STATEMENT

In a letter dated March 16, 2006, the M am -Dade County
School Board ("School Board") notified Nestor Varona, a teacher
enpl oyed by the School Board, that it had suspended hi m and
initiated di smssal proceedi ngs against himfor just cause. The
letter stated as grounds for the School Board action agai nst
M. Varona m sconduct in office, immorality, |ack of good noral
character, violation of School Board Rul es 6Gx13-4A-1.21 and
6Gx13-4A-1. 213, and violation of Florida Adm nistrative Code
Rul es 6B-1.001(3) and 6B-1.006(5). The School Board noted in
its letter that it was exercising the authority granted in
Sections 1012.32 and 1012.33, Florida Statutes (2004)!. In a
four-count Notice of Specific Charges served April 19, 2006, the
School Board included the factual basis for its decision,
alleging as follows: "M. Varona admtted that he paid for and
recei ved an envelope with transcripts for college credit from
Eastern Okl ahoma State Coll ege and submtted those transcripts
to the District when he knew that he had not attended any
cl asses or conpl eted any coursework to earn the coll ege

credits." M. Varona tinmely requested a formal adm nistrative



heari ng, and the School Board transmtted the matter to the
Division of Adm nistrative Hearings for assignnent of an
adm ni strative | aw judge. Pursuant to notice and after several
continuances, the final hearing was held on Cctober 19, 2006.

At the hearing, the School Board presented the testinony of
M. Varona and of Lucy lturrey; Petitioner's Exhibits 1
t hrough 21 were offered and received into evidence. M. Varona
testified in his own behalf, and Respondent's Exhibit 1 was
of fered and received into evidence.

The transcript of the proceedings was filed with the
Di vision of Adm nistrative Hearings on March 20, 1007, and the
parties tinmely subnmtted proposed findings of fact and
concl usions of |aw, which have been considered in the
preparation of this Recomended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
foll owi ng findings of fact are nade:

1. The School Board is a duly-constituted school board
charged with the duty to operate, control, and supervise al
free public schools within the School District of Mam -Dade
County, Florida. Article I X, Florida Constitution; § 1001. 32,

Fla. Stat. (2004).



2. M. Varona was enployed as a school security nmonitor in
Oct ober 1990. In COctober 1996, the School Board hired
M. Varona as a fine arts teacher, and he continued as a full-
time teacher until his full-tinme status was termnated in
June 2003, when his second non-renewabl e tenporary teaching
certificate expired. M. Varona was re-hired by the School
Board as a tenporary instructor in August 2004, and conti nued
wor ki ng for the School Board as a classroominstructor until he
was suspended in March 2006.

3. At the times material to this proceeding, M. Varona
was a nmenber of the United Teachers of Dade, which had entered
into a Collective Bargai ning Agreenent ("Agreenent”) with the
School Board, effective July 1, 2003, through June 30, 2006.
Article V, Section 1 of the Agreenent provides that the School
Board can dism ss enployees only for just cause. Article XX
Section 1.a. of the Agreenent provides that the School Board can
suspend or dism ss instructional enployees during the schoo
year if the charges against himor her are based on Florida
Statutes. Finally, Article XXI, Section 2 of the Agreenent
provides that dismssals are to be effectuated in accordance
with the Florida Statutes, including Chapter 120, Florida
St at ut es.

4. Prior to the expiration of his tenporary teaching

certificate, M. Varona began his efforts to qualify for a



per manent Florida Educator's Certificate.? He decided to take
coursework through an entity nanmed Movi ng on Toward Educati on
and Training ("MOTET"), which was operated by Dr. WIIliam
McCoggl e, a teacher and coach at Pal nmetto Senior Hi gh School in
Mam , Florida. M. Varona |earned through col | eagues who had
participated in the programthat Dr. MCoggle and MOTET offered
courses for which teachers could obtain college credit that
could be used to satisfy the requirenents for certification.

5. M. Varona tel ephoned Pal netto Senior H gh School and
i nqui red about certification courses. He was directed to
Dr. McCoggle, who told M. Varona where and at what tinme he
needed to appear to register for courses.

6. M. Varona arrived at Palnmetto Senior H gh School at
the appointed tinme and net with Dr. MCoggle. There were
several other teachers present at the time. M. Varona obtai ned
information on the classes and was told by Dr. McCoggle to cone
t he next week and bring a docunent show ng the courses that he
needed to take, since M. Varona had al ready taken coursework at
Florida International University and M am - Dade Comunity
Col | ege.

7. M. Varona returned the foll ow ng week and brought the
information Dr. MCoggle had requested. He registered for three
or four classes and paid Dr. MCoggle and MOTET $2, 000. 00 as

tuition.



8. Wen M. Varona went to Palnetto Senior H gh School for
the third tinme, Dr. MCoggle gave hima seal ed, white envel ope
and told himto take the envel ope and turn it in, unopened, at
t he School Board's Certification Ofice.

9. M. Varona gave the unopened envel ope to Ruby Howard at
the School Board's Certification Ofice. The envel ope contai ned
a transcript showing credit for college courses from Eastern
Okl ahoma State Col | ege.

10. M. Varona did not attend any cl asses, conplete any
assignnents, take any tests, or engage in any academ c effort
what soever to obtain the college credits reflected on the
transcript from Eastern Okl ahona St ate Col | ege.

11. At the times material to this proceeding, M. Varona
had substantial fam |y responsibilities and was in poor health,
and he decided at some point that he was going to | eave the
t eachi ng profession and woul d not pursue a permanent Florida
Educator's Certificate. He was, however, at the tinmes materi al
to this proceeding, a classroomteacher enployed by the School
Boar d.

12. Although he was later notified that the coll ege
credits he had submtted to the Certification Ofice were no
good and that he would be entitled to a snmall refund of the

noney he paid for the classes, he did not pursue the matter



further because of his decision to | eave teaching and not pursue
permanent certification.

13. The activities of Dr. MCoggle and MOTET and the
M am - Dade County school teachers who obtained credit w thout
attendi ng cl asses or nmaking any academ c effort were the subject
of a grand jury investigation and report, filed July 18, 2005,
that was submtted to the Superintendent of the M am -Dade
County school system M. Varona's nane was included in the
list of 106 teachers who had submtted transcripts show ng
college credit for classes they had not attended, and the School
Board initiated investigations of each of these teachers.

14. The matter was widely reported in the | oca
newspapers.

15. The evidence presented by the School Board is
sufficient to establish that M. Varona commtted m sconduct in
of fice and an act of immrality. Although M. Varona deni ed
havi ng knowi ngly submtted false college credits to the School
Board's Certification Ofice for purposes of accunul ating
credits toward his professional certification, his denials are
not persuasive. Under the circunstances, he should have known
that the envel ope contained a transcript show ng coll ege course
credit and he knew he had nade absolutely no academ c effort to
obtain those credits. M. Varona's testinony that he asked

Dr. McCoggl e on nunerous occasi ons when the classes woul d be



held is, |ikew se, unpersuasive; after a tine he nust have
realized that there would be no classes held, and his failure to
w t hdraw t he Eastern Okl ahoma State Col |l ege transcript fromthe
Certification Ofice supports the reasonable inference that he

i ntended these credits to be applied toward professional
certification.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2006).

17. Because this case is a proceeding to term nate
M. Varona's enploynent wth the School Board and does not
involve the loss of a license or certification, the School Board
has the burden of proving the allegations in the Notice of

Speci fic Charges by a preponderance of the evidence. MNeill v.

Pinell as County School Board, 678 So. 2d 476 (Fla. 2d DCA 1996);

Al len v. School Board of Dade County, 571 So. 2d 568, 569 (Fl a.

3d DCA 1990); Dileo v. School Board of Lake County, 569 So. 2d

883 (Fla. 3d DCA 1990).

18. The School Board charged M. Varona in Count | of the
Notice of Specific Charges with violation of School Board
Rul es 6Gx13-4A-1.21; in Count Il with lack of good noral

character in violation of Section 1012.32(1), Florida Statutes,;



in Count Ill with a violation of 6Gx13-4A-1.213 and of Florida
Adm ni strative Code Rules 6B-1.001 and 6B-1.006; and in Count IV
wi th m sconduct in office.

19. Section 1012.33, Florida Statutes, sets out the
grounds on whi ch instructional personnel on professional service
contracts may be suspended and di sm ssed and provides in
pertinent part:

(1) (a) Each person enpl oyed as a nenber of
the instructional staff in any district
school system shall be properly certified
pursuant to s. 1012.56 or s. 1012.57 or

enpl oyed pursuant to s. 1012. 39 and shall be
entitled to and shall receive a witten
contract as specified in this section. Al
such contracts, except continuing contracts
as specified in subsection (4), shal

contain provisions for dismssal during the
termof the contract only for just cause.
Just cause includes, but is not Iimted to,
the followi ng instances, as defined by rule
of the State Board of Education: m sconduct
in office, inconpetency, gross

i nsubordi nation, wllful neglect of duty, or
conviction of a crine involving noral

t ur pi tude.

6) (a) Any nenber of the instructional
staff, excluding an enpl oyee specified in
subsection (4) [enpl oyees under continuing
contracts], may be suspended or dism ssed at
any tinme during the termof the contract for
just cause as provided in paragraph (1)(a).
The district school board nmust notify the
enpl oyee in witing whenever charges are
made agai nst the enpl oyee and nmay suspend
such person wi thout pay; but, if the charges
are not sustained, the enployee shall be

i medi ately reinstated, and his or her back



salary shall be paid. [|f the enpl oyee

w shes to contest the charges, the enpl oyee
must, within 15 days after receipt of the
witten notice, submt a witten request for
a heari ng.

20. The definitions of the categories of "just cause"
identified in Section 1012.33(1)(a), Florida Statutes, are
defined in Florida Admi nistrative Code Rule 6B-4.009 and provide
"[t] he basis for charges upon which dism ssal action against
i nstructional personnel may be pursued are set forth in
Section 231.36, Florida Statutes [now codified in
Section 1012.33, Florida Statutes]." Before addressing the
viol ations all eged agai nst M. Varona, however, it is necessary
to conformthe charges set out in the Notice of Specific Charges
to the categories of "just cause" identified in
Section 1012.33(1)(a), Florida Statutes.

21. Violations of School Board rules do not, of
t hensel ves, constitute just cause to suspend or dismnm ss an
enpl oyee pursuant to Section 1012.33(1)(a) and (6)(a), Florida
Statutes. Section 1012.53(2), Florida Statutes, provides in
pertinent part: "Menbers of the instructional staff of the
public schools shall performall duties prescribed by rules of
the district school board. . . ." There is nothing in the
Florida Statutes that indicates that School Board enpl oyees are

subj ect to suspension or dismssal for failing to adhere to this

statutory directive unless the violation of School Board rules

10



falls within one of the categories of "just cause" set forth in
Section 1012.33(1)(a) and (6)(a), Florida Statutes. 1In this
case, the School Board rules that M. Varona all egedly violated
fall within the definition of "m sconduct in office" found in
Florida Adm nistrative Code Rule 6B-4.009(3), and the charges
against himwll be treated as a charge of m sconduct in office.

M sconduct in office

22. "M sconduct in office is defined as a violation of the
Code of Ethics of the Education Profession as adopted in Rule
6B-1.001. F.A.C., and the Principles of Professional Conduct for
t he Education Profession in Florida as adopted in Rule 6B- 1. 006,
F.A.C., which is so serious as to inpair the individual's
effectiveness in the school system"™ Fla. Admn. Code R 6B-
4.009(3).

23. Florida Adm nistrative Code Rule 6B-1.001, the Code of
Et hi cs of the Education Profession in Florida, provides in
pertinent part:

(2) The educator's primary professional

concern will always be for the student and
for the devel opnent of the student's
potential. The educator will therefore
strive for professional growh and will seek

to exerci se the best professional judgnment
and integrity.

(3) Aware of the inportance of maintaining
t he respect and confidence of one's

col | eagues, of students, of parents, and of
ot her menbers of the conmunity, the educator

11



24.

strives to achieve and sustain the hi ghest
degree of ethical conduct.

Fl ori da Adm ni strati ve Code Rule 6B-1.006, the

Princi pl es of Professional Conduct for the Education Profession

in Florida, provides in pertinent part:

25.
responsi bi

provi des i

(1) The follow ng disciplinary rule shal
constitute the Principles of Professional
Conduct for the Education Profession in
Fl ori da.

(2) Violation of any of these principles
shal | subject the individual to revocation
or suspension of the individual educator's
certificate, or the other penalties as
provi ded by | aw.

(5) CObligation to the profession of
education requires that the individual:

(a) Shall maintain honesty in al
pr of essi onal deal i ngs.

* * *

(h) Shall not submt fraudul ent infornmation

on any docunent in connection with

prof essional activities.

School Board Rule 6Gx13-4A-1.21, which defines the
lities and duties of pernmanent School Board personnel,
n pertinent part:

| . Enpl oyee Conduct

Al l persons enpl oyed by The School Board of
M am - Dade County, Florida are
representati ves of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves both in their

12



enpl oyment and in the conmunity in a manner
that will reflect credit upon thensel ves and
t he school system

26. School Board Rule 6Gx13-4A-1.213, which is the School
Board's Code of Ethics, incorporates by reference and nmakes
applicable to all of the School Board's enpl oyees the Code of
Et hics of the Education Profession in Florida.

27. Based on the findings of fact herein, the School Board
has proven by a preponderance of the evidence that, by
submtting to the School Board's Certification Ofice a
transcript that he should have know contai ned col | ege course
credit for which he expended no academ c effort, M. Varona did
not exercise the best professional judgnent and integrity, did
not mai ntain honesty in all professional dealings, and submtted
fraudul ent information on to the Certification Ofice. The
School Board has, therefore, proven by a preponderance of the
evi dence that M. Varona violated Florida Adm nistrative Code
Rule 6B-1.001(2) and (3); School Board Rule 6Gx13-6A-1.213, and
Fl ori da Admi nistrative Code Rule 6B-1.006(5)(a) and (h).

28. Based on the findings of fact herein, the School Board
has al so proven by a preponderance of the evidence that
M . Varona did not sustain the highest degree of ethical
behavior. The term"ethical" nmeans, according to Wbster's

Third New International Dictionary, Unabridged (2002), "being in

accord with approved standards of behavior or a socially or

13



pr of essionally accepted code[;] conform ng to professionally
endorsed principles and practices.” M. Varona's behavi or

vi ol ated the generally-accepted standards for the education
profession in Florida.

29. Although the School Board has net its burden of
establishing that M. Varona violated Florida Adm nistrative
Code Rules 6B-1.001(2) and (3), School Board Rule 6Gx13-4A. 213
and 6B-1.006 (5)(a) and (h), it nust also establish that
M. Varona's conduct was "so serious as to inpair the [his]
ef fectiveness in the school system in order to establish that
M. Varona conmm tted m sconduct in office. Based on the
findings of fact herein, the School Board has proven by a
pr eponderance of the evidence that M. Varona's effectiveness in
t he school systemwas inpaired. The general schenme of providing
M am - Dade County school systemteachers with coll ege course
credit without their having to expend any academ c effort was
wi dely known in the community, and M. Varona's nane was
included in a list of those teachers participating in the schene
appended to the Grand Jury Report issued July 18, 2005.

M. Varona's honesty, integrity, and trustworthiness were,
therefore, called into question and he could not |onger reflect
credit on hinmself or the school system The court in Purvis v.

Marion County School Board, 766 So. 2d 492, 498 (Fla. 5th DCA

2000), concluded that sonme conduct is so serious that, even

14



wi t hout a public scandal or evidence of inpaired effectiveness,
it can appropriately be inferred that a teacher's effectiveness
in the school system has been inpaired. |In Purvis, the teacher
i ed under oath and resisted arrest, and the court found that,
because the offense underm ned the teacher's trustworthiness,
his inmpaired effectiveness in the school system could be

inferred. See id.; Wal ker v. Hi ghlands County School Board, 752

So. 2d 127 (Fla. 2d DCA 2000) (i nmpai red effectiveness can be

i nferred when conduct is sufficiently serious; court

di stingui shed situation where conduct took place at school from
one in which conduct was private). |In this case, M. Varona's
behavi or was such that it is appropriate to infer that his
effectiveness in the school system was inpaired.

Lack of good noral character

30. The School Board has also cites |ack of good noral
character as a basis for dismssing M. Varona from his
enpl oynment as a teacher. Section 1012.32(1), Florida Statutes
provides in pertinent part: "To be eligible for appointnment in
any position in any district school system a person shall be of
good noral character; shall have attained the age of 18 years,
if he or she is to be enployed in an instructional capacity; and
shall, when required by law, hold a certificate or license
i ssued under rules of the State Board of Education or the

Department of Children and Famly Services, . . . ." Neither

15



Section 1012.32(1) nor Section 1012.33(1)(a), Florida Statutes,
identifies "good noral character” as a basis for the suspension
or dism ssal of a teacher enployed under a professional service
contract. Finally, and significantly, "inmmorality" as a basis
for suspension or dism ssal applies only to School Board

per sonnel enpl oyed under a continuing contract, which does not
apply to M. Varona. Cf. 8 1012.33(4)(a) and 8§ 1012.33(1)(a),
Fla. Stat. "Lack of good noral character" cannot, therefore, be

a basis for dism ssing M. Varona.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that the M am - Dade County School Board
enter a final order finding that Nestor Varona violated
Section 1012.33(1)(a) and (6)(a), Florida Statutes, by
comm tting m sconduct in office and dism ssing M. Varona from

hi s enpl oynent .

16



DONE AND ENTERED t his 15th day of June, 2007, in

Tal | ahassee, Leon County, Flori da.

PATRICIA M HART

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of June, 2007.

ENDNOTES

1/ Al references herein to the Florida Statutes are to the 2004
edi ti on unl ess ot herw se not ed.

2/ It is noted that the record is virtually silent as to the
dates material to this proceeding.

COPI ES FURNI SHED

Jean Marie Mddl eton, Esquire

School Board of M ami - Dade County

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

Nest or Var ona

14820 Sout hwest 63 Street
Mam, Florida 33193
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Mark F. Kelly, Esquire

Kelly & McKee, P.A

1718 East Seventh Avenue, Suite 301
Post O fice Box 75638

Tanpa, Florida 33675-0638

Dr. Rudol ph F. Crew, Superintendent

M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

Jeani ne Bl onberg, Interim Comm ssioner
Depart ment of Educati on

Turlington Building, Suite 1514

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Deborah K. Kearney, Ceneral Counsel
Depart nent of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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